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BRIEF FOR APPELLANT 


ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


QUESTIONS PRESENTED 


1. Whether the introduction of testimony concerning 
appellant's assertion during post-arrest interrogation of 
his Fifth and Sixth Amendment rights denied appellant the 
protection afforded by the Fifth Amendment and requires re¬ 
versal . 

2 . Whether the refusal of the District Court to hold 
a hearing outride the presence of the jury on the voluntari¬ 
ness of appellant's statements and the subsequent failure to 
instruct the jury on that issue constitutes reversible error. 

3. Whether the District Court's comment on the incul¬ 
patory statement made by appellant was improper and requires 
reversal» 









STATEMENT PURSUANT TO RULE 28(a)(3) 


Preliminar^Statemen^ 

This appeal is from a judgment of the United States Dis¬ 
trict Court for the Southern District of New York (The Honor¬ 
able John M. Cannella) rendered on May 28, 1975, after a trial 
by jury, convicting appellant Willie Williams of attempting 
to take money from the person of another by means of intimi¬ 
dation (18 U.S.C. §2113(a)). Appellant was sentenced to a 
term of imprisonment of five years, and is currently serving 
that sentence. 

The District Court granted leave to appeal in forma pau¬ 
peris, and this Court continued The Legal Aid Society, Federal 
Defender Services Unit, as counsel on appeal, pursuant to the 
Criminal Justice Act. 

Statement of Facts 

The indictment* here charges that appellant attempted to 
take money in violation of 18 U.S.C. §2113 (a) from Edna Rosa, 
a bank teller at the Manufacturers Hanover Trust Company branch 
("the bank") located at 350 Park Avenue in New Ycrk City. 



*Tho indictment 


to appellant's separate appendix. 
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Prior to trial a hearing was hela pursuant to Simmons 
v. United States , 390 U.S. 377 (1968), on appellant's motion 
to suppress the courtroom identification of him by employees 
of the bank, Edna Rosa, Glenn Mahon, and Gary Stewart.* ♦Al¬ 
though the Government conceded, and the District Court found 
(H.173**), that the photographic procedures used here were 
unnecessarily suggestive (H.7),*** the District Court never¬ 
theless held, based on the totality of the circumstances-, 
that the suggestive identification procedure did not give 
rise to a substantial likelihood of irreparable misidentifi- 
cation (li. 17 3-174) , and therefore denied the motion to sup¬ 
press , 

At trial Edrs Rosa, one of the bank tollers on dutv on 
February 18, 1975, testified that, while she was taking care 
of customers (T.40), an individual whom she identified as 


*Mahon and Stewart were mail clerks employed by the bank 
and were nearby when the attempted robbery occurred. 

**Numerals in parentheses preceded by "H" refer to pages 
of the transcript of the pre-trial hearing. Numerals in 
parentheses preceded by "T" refer to pages of the transcript 
of the trial. 

***On March 17, 1975, approximately one month after the 
attempted robbery, the FLsI showed Rosa, Maho. , and Stewart 
a series of surveillance photographs of the robbery and 
mug shots of appellant (li. 6, 89), some with appellant's 
name on them (ii.125). Earlier in March Stewart had been 
shown this series of surveillance photographs by his super¬ 
visor (H.142) and Stewart, in turn, ha. shown the photo¬ 
graphs to Mahon (ii.105). Further, when the FLii agent showed 
Rosa the mug shot of appellant, lie told Rosa that the photo¬ 
graph was of the man who had attempted the robbery (Ii.53). 





appellant and whc had been waiting in line approached her 
holding a one dollar bill in one hand and a piece of paper 
in the other and said, "Change this" (T.40). Rosa replied, 
"What?", whereupon the individual pushed the piece of paper 
forward and said, "This" (T.40). The note* contained two 
lines: The top line stated, "You are covered;" the second 

line read, "Pase — the mony" (T.43). Rosa testified that 
she read only the second line of the note (T.52, T.54, H.43, 
H.59) and filled a money bag with five, ten, and one dollar 
bills (T.45-46). Then she ducked under the counter with 
the money bag ana pressed the alarm button (T.46). 

Appellant then allegedly walked out the Park Avenue 
exit of the bank (T.136) and turned west on 52nd Street. 

Meanwhile, Mahon was standing in line behind this in¬ 
dividual, waiting to cash a personal check (T.134), and saw 
him leave (T.136). Stewart, another employee, was standing 
nearby against a pillar (T.135). At Mahon's direction, Stew¬ 
art chased after appellant and proceeded to the corner of 
Park Avenue and 52nd Street where he saw appellant (T.1C8) 
walking west on 52nd Street smoking a cigarette (T.119-120). 
Stewart grabbed appellant and asked him if he had just come 
out of the Lank on the corner (T.109). Stewart testified that 
appellant said, "V.hat bank? I don't know anything about a 
bank" (Y.109, 120). Stewart took appellant back to the bank 
(T.151). 

*A Xerox copy cf the relevant side or the note is "D" to 
appellant's separate appendix. 
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FBI Agent Michael J. McHale testified at trial that he 
and another agent were summoned to the bank (T.177) where 
they arrested appellant (T.180). 

In the jury's presence, and over defense objection (T. 
179),* McHale further testified that he read the waiver of 
rights form to appellant (T.180-181) and that appellant re¬ 
fused to sign i >. (T.181) . McHale further stated that during 
questioning at the bank appellant consented to give certain 
background data (T.181), but then asserted that "he did not 
wish to discuss anything without h ving a lawyer present" 
(T.182). McHale testified that appellant was then taken to 
the New York City office of the FBI (T.122), where another 
attempt was made* to question him. McHale stated that appel¬ 
lant was advised of the Miranda rights again (T.182) and 
that again appellant refused to sign the waiver of rights 

form (T.182). McHale further stated that he again asked 

/ 

appellant whether he desired to ansv/er questions about the 
bank robbery (T.182), and appellant again "stated that he 


Q. Would you please tell us to the 
best of your recollection what you said 
and what [appellant] said, if anything. 

[Defense counsel]: Objection, your 
Honor. I ask for a sidebar. 

The Court: Lay a foundation. There 
is no need for a sidebar. 

(T. 179) . 






did not wish to answer any questions without a lawyer pre¬ 
sent" (T.182). 

According to KcHale, the interrogation then ended and 
appellant was taken to be fingerprinted (T.182).* 

Over defense objection,* the Assistant United States 
Attorney was permitted to elicit from McHale that while 


*After cross-examination of McHale by defense counsel, 
the District Court instructed the jury that the fact that 
an individual does not answer any questions after lie is 
given warnings of his constitutional rights may not raise 
any inference in the minds of the jurors. Specifically, 
the Court stated: 

I want to instruct the jury that the 
Miranda warning is a warning that was 
named after a case that was decided by 
the Supreme Court. A defendant or any 
person being interrogated has a right to 
be fully warned before he is questioned 
and that fact that he does not answer 
any questions after he is given the warn¬ 
ing may not ra.ise any inference in your 
mind of any kind whatsoever. He has a 
right to refuse to ansv/er. On the other 
hand, just as any human being has a right, 
he has a right to change his mind or do 
something else about it. This is a judg¬ 
ment yDC \ ill have to make when you con¬ 
sider this part of the evidence. But 
the mere fact that he took advantage of 
the rights that he has is not to preju¬ 
dice him in any way whatsoever at either 
time. 


(T. 191-192). 

**Objection was 'interposed by defense counsel an a side- 
bur ensued. At the sidebar defense counsel specifica ly re- 
ouested that any further testimony be taken outside the hear¬ 
ing of the jury (T.183). This request was denied 
After the Government made an offer of proof about appellant s 
statement, the District Court found that there was no coercion 
involved and specifically allowed an exception to the Court s 
ruling (T. 13 3) . 
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appellant was being fingerprinted he stated, "I did not rob 
any bank.... I was only there to obtain change for a dollar 
bill" (T.184).* 

During summation, the Government characterized appel¬ 
lant's statement that he didn't rob the bank but we .t there 
only to change a dollar bill as "among the strongest evidence 
come [sic] from the defendant himself" and as "preposterous" 
(T.253). At the Government's request, the Court included in 
its instructions to the jury a charge** on false exculpatory 
statements and, in a further reference to appellant's state¬ 
ment, stated: 

... By the way, if that is a fact, where 
is the change to the dollar. •How did he 
wind up with the bill out on 52nd Street 
if he went in to change a dollar as he 
said he did. Because he still had the 
dollar when they picked him up. 

(T.279) . 

Defense counsel's objection to this comment was overruled (i. 
291) . 


*FBT Agent Michael Kirchenbauer was called as a witness 
by the defense. Inter alia, he testified about the sugges¬ 
tive identification pr :cedures employed. On cross-examination 
by the Government, Kirchenbauer was allowed to testify about 
the statement made by appellant. 


* *T 10 complete charge is "C" 
pen«ix. 


to appellant's 


separate ap- 
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The District Judge failed to instruct the jury on the 
issue of the voluntariness of any statements made by appel¬ 
lant.* 

After deliberating, the jury returned with a verdict 
of guilty as charged. 


*The District Court apparently intended to instruct the 
jury on the issue of the voluntariness of statements made 
by appellant. Judge Cannella stated that, in deciding the 
strongly contented issue of identification, the jurors should 
consider th3 totality of the evidence. "Including the pic¬ 
tures it includes, if you accept as voluntary the statement 
which I_ yill ex plain to you in a mi nutc , that he made to 
McHale..." (T.232. Emphasis added ). Nc such instructions 
were given, however. 
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ARGUMENT 


Point I 

THE INTRODUCTION OF TESTIMONY CON¬ 
CERNING APPELLANT'S ASSERTION DUR¬ 
ING POST-ARREST INTERROGATION OF 
HIS FIFTH AND SIXTH AMENDMENT RIGHTS 
DENIED APPELLANT THE PROTECTION AF¬ 
FORDED BY THE FIFTH AMENDMENT AND 
REQUIRES REVERSAL. 

FBI Agent McIIale testified that in the bank he read to 
appellant the warnings required by Miranda v. Arizona, 334 
U.S. 436 (1966), and that appellant responded that he did 
not wish to discuss anything without having an attorney pre¬ 
sent. Agent McHale further testified that appellant was 
again warned of his rights at FBI Headquarters and that he 
again stated he did not wish to answer any questions without 
a lawyer present. Thus, Agent McHale was permitted to in¬ 
form the jury that appellant had repeatedly invoked his 
rights under the Firth and Sixth* Amendments by refusing to 
answer questions until he had spoken to a lawyer. This was 
error and requires reversal. United States v. Hale , 43 U.S. 
L.W. 4806 (June 23, 1975).; Miranda v. United States, supra. 


*'Ine testimony offered improperly penalized appellant's 
assertion of his Sixth Amendment right to counsel because it 
allowed che jury to draw improper and prejudicial inferences 
from the fact that appellant desired not to speak before con¬ 
sulting a lawyer. United States v. Nilsen, 392 F.2d 849, 

853 (7th Cir. 1 968) 7~~Uni ted States v. driest, 409 F.2d *91, 

493 (5th Cir. 1969). The likely and improper conclusion 
drawn by the jurors from this fact and the assertion by ap¬ 
pellant of his right to counsel was that appellant was guilty. 
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384 U.S. at 468 , n.37; cf_. United States v. Me: san , 392 F. 2d 
849, 852, 853 (7th Cir. 1968); United States v. Priest, 409 
F.2d 491, 493 (5th Cir. 1969). 

In United States v. Ghiz , 491 F.2d 599, 600 (4th Cir. 

1974), a case similar to this one, an FBI agent testified at 

trial that the accused stated that he desired not to answer 

any questions concerning a stolen tractor which had been 

transported in interstate commerce. The Court stated: 

••• tIJf, in declining to answer certain 
questions, a criminal accused invokes his 
fifth amendment privilege or in any man¬ 
ner indicates he is relying on his under¬ 
standing of the Miranda warning, evidence 
of his silence or of ETs refusal to answer 
specific questions is inadmissible. 

Id. , 49.1 F. 2d at 600. 

See also United States v. Moore , 484 F.2d 1284, 1286 (4th Cir. 
1973) . 

What the Fourth Circuit wrote regarding the defendant in 

Ghiz is applicable to the situation here: 

There can be littlo doubt that in stating 
that he did not desire to answer any Ques¬ 
tions concerning the Mack tractor, Ghiz 
was relying on his understendin'- of the 
Miranda warning which had been read to him 
at the beginning of the interview. lie was 
on trial for the unlawful transportation,., 
of the Mack tractor and the jury may well 
have found significance in his refusal to 
talk about it. 

Id., 491 F.2d at 600. 

Agent McKale’s testimony about appellant’s assertion of 
his Fifth and Si;:th Amendment privileges was inadmissible, 
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and the conviction must be reversed.* See also United States 
v. Nielsen , supra , 382 F.2d at 851; Gillison v. United States , 
399 F.2d 586, 587-588 (D.C. Cir. 1968); United States v. Mai¬ 
lings , 3 64 F. 2d 173, 175 (2d Cir. 1966); cf_. United States v. 
Semensohn, 421 F.2d 1206, 1209 (2d Cir. 19/0). 

Nor did the District Court's curative instruction (T.190- 
191) remedy this fatal defect. Instructions worded more 
strongly than these** were held to be ineffective to cure 
this kind of error in United States v. Hale , supra , 43 U.S.L.W. 
at 4807, n.3: 

The danger is that the jury is likely to 
assign much more weight to the defendant's 
previous silence than is warranted. And 
permit ting the defendant to explain the 
reasons for his silence is unlikely to 
overcome the strong negative inference 
that the jury is likely to draw from the 
fact that the defendant remained silent 
at the time of his arrest. 

Id., 43 U.S.L.W. at 4808. 


*The Assistant United States Attorney compounded the prob¬ 
lem here by stating in summation that after being advised 
his rights appellant "again said he had nothing to say. He 
wouldn^t say anything about the robbery until his lawyer was 
present" (T.261). This comment was improper. Grittin v. 

California, 380 U.S. 609, 614 (1965); Wiljon v. United Sta-, 

14$ U.S'.TO (1893). 

**The trial judge in Hale instructed the jury that the de¬ 
fendant "was not required to indicate where the money came 
from. You may disregard it, ladies and gentlemen. The 
court below vaguely instructed the jury that the defendant s 
refusal to answer questions "may not raise any ■nference in 
your mind of any kind," and never instructed the jury to dis¬ 
regard the testimony that appellant had invoked his Fifth and 
Sixth Amendment rights. See United States v. Andersen , .98 

F.2d 1038, 1044 (D.C. Cir. 1974) . 
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Moreover, there is a greater danger cf prejudice here 
than in Hale since appellant exercised his right not to tes¬ 
tify at trial. See, e.g ., Wilson v. United States , 149 U.S. 

GO, 65-66 (1893); United States v. Agueci , 310 F.2d 817, 830- 
831 (2d Cir. 1962); 18 U.S.C. §3481. Here there was not even 
an opportunity consistent with this right to explain or jus¬ 
tify his silence. Compare United States v. Feinberg , 383 F. 

2d 60, 70 (2d Cir. 1967). Further, th^ testimony about ap¬ 
pellant's assertion of Fifth and Sixth Amendment rights was 
more prejudicial than the erroneous cross-examination in 
Hale since it was part of the Government's direct case and 
could have been considered by the jurors on the issue of 
guilt rather than, as in Hale , simply on the issue of 
credibility of the accused who had already chosen to testify. 

The preservation of appellant's Fifth and Sixth Amend¬ 
ment rights in this context is so important and the potential 
prejudice so great that, even absent specific objection,* the 
error mandates reversal. In United States v. Rose , 500 F.2d 
12, 17 (2d Cir. 1974), this Court was faced with a claim that 

*In this case, although defense counsel did not make spe¬ 
cific objection to testimony concerning appellant’s assertion 
of his Fifth ard Sixth Amendment rights, he did object to any 
testimony given about conversations between Agent McHale and 
appellant. For example, at page 179 of the trial transcript, 
McHale was asked by the Government the following question: 
"Would you please tell us to the best of your recollection 
what you said and what he said, if anything." Defense counsel 
objected and asked for a siciabar. 






the Government improperly discredited the defendant Rose s 
testimony by eliciting on cross-examination that Rose re¬ 
mained silent during post-arrest interrogation. This Court 
did not reach the merits of the issue, however, because of 
counsel's failure to object, reasoning that had proper ob¬ 
jection been made the error could have been cured. The 
Supreme Court recently vacated this Court's judgment in Rose 
(43 U.S.L.W. 3674, June 24, 1975) and remanded for reconsid¬ 
eration in light of Hale .* 

Because the Government improperly introduced testimony 
about appellant's assertion of his Fifth and Sixth Amendment 
rights, the conviction here must be reversed. 


*In Hale, the Court found ineffectual a curative instruc¬ 
tion much stronger than the one here, discussed supra at 11. 


13 






Point II 


THE REFUSAL OF THE DISTRICT COURT 
TO KOL~ A HEARING OUTSIDE THE PRE¬ 
SENCE OF THE JURY ON THE VOLUNTARI¬ 
NESS OF APPELLANT'S STATEMENTS AND 
THE SUBSEQUENT FAILURE TO INSTRUCT 
THE JURY ON THAT ISSUE CONSTITUTES 
REVERSIBLE ERROR. 


The requirements of 18 U.S.C. §3501 (a) are clear: 

Before such confession is received in evi¬ 
dence, the trial judge shall, out of the 
presence of the jury, determine any issue 
as to voluntariness. If the trial judge 
determines that the confession was volun¬ 
tarily made it shall be admitted in evi¬ 
dence and the trial judge shall permit 
the jury to hear relevant evidence on 
the issue of voluntariness and shall in¬ 
struct the jury to give such weight to 
the confessions as the jury feels it de¬ 
serves under the circumstances. 

The statutorily prescribed procedure was not followed. 
Although objection was interposed as to statements made by 
appellant to FBI Agent McHale (T.179), and despite the fact 
that at tlie sidebar defense counsel specifically requested 
that testimony about the voluntariness of the defendant's 
statements be given outside the jury's presence (T.183), the 
District Judge passed on the issue of voluntariness without 
a hearing outside the jury's presence and permitted McHale 
to testify before the jury concerning appellant's admission 
that he had been in the bank that day. This procedure did 
not comport with the explicit requirements of 13 U.S.C. § 
3501 (a)^ Compare United States v. Barry , Doc. No. 75-1060, 
slip opinion 4117, 4119-4120 (2d Cir., June 18, 1975), and 
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deprived appellant of his constitutional right to challenge 
the voluntariness of his confession. Jackson v. Denno , 378 
U.S. 368, 395 (1964); United States v. Feinberg , supra , 383 
F.2d at 69-70; United States v. Nielsen , supra , 392 F.2d at 
852; of. United States v. Johnson , 409 F.2d 861, 863 (7th 
Cir. 1969); Simmons v. United States , 390 U.S. 377, 394 (1968); 
see also United States v. Jackson , 390 U.S. 570, 581, 583 
(1968) . 

The procedure utilized here effectively pievented appel¬ 
lant from presenting any evidence about the voluntariness of 
the statements he allegedly made. While appellant was in a 
position to provide testimony contradicting Agent McHale's 
version o" the facts, here this would have required that ap¬ 
pellant testify before the jury and be subject to questions 
from the Assistant United States Attorney about his guilt or 
innocence of the offense. Thus, appellant was forced to sac¬ 
rifice his statutory and constitutional right to challenge 
outside the presence of the jury the voluntariness of his 
confession (18 U.S.C. S3501; Jackson v. Denno , supra , 378 
U.S. 368) in order to assert his Fifth Amendment right to 
remain silent at trial. Wilson v. United States , supra , 149 
U.S. at 65-66; see also United States v. Nielsen , supra , 392 
F.2~ 849 ; United States v. Johnson , supra , 4 09 F.. 2d at 8 62- 
863; c_f. United States v. Feinberg , supra , 383 F. 2d at 69-70. 

Although the District Court ruled on the voluntariness 
of appellant's statement and alluded to instructions to be 
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given cn this issue (T.282), the Judge never charged the 
jury "to give such weight to the confession as the jury feels 
it deserves under all the circumstances," 18 U.S.C. §3501 (a); 
United States v. Barry , supra , slip opinion at 4123, 4124, 
nor did he relate this general instruction to the specific 
facts involved here. This Court has recently ruled that this 
failure is plain error and grounds for reversal. United 
States v. Barry , supra , slip opinion at 4125, 4128. 

Moreover, the failure to giv>_ this charge here was not 
harmless error. United States v. Barry , supra , -lip opinion 
at 4127. Appellant's statement that he had been in the bank 
that day was the only evidence, independent of the challenged 
identification testimony, which linked appellant to the crime. 
The concededly suggestive identification testimony in this 
case was severely challenged at trial and was discussed by 
defense counsel (T.216-218, 220-224, 226-227, 230) and the 
Government (T.259-260) on summation, and by the Judge in his 
charge (T.277-278). The Assistant United States Attorney 
stated in summation, "Cl°arly such an admission by the defen¬ 
dant himself is among the strongest evidence [to] come from 
the defendant himself" (T.253). Under these circumstances 
this error, which is of constitutional dimension, cannot be 
said to be harmless. Chapman v. California , 386 U.S. 18 
(1967). 
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Point III 


THE DISTRICT COURT'S COMMENT ON 
THE INCULPATORY STATEMENT MADE 
BY APPELLANT WAS IMPROPER AND 
REQUIRES REVERSAL. 


The standard for a,:amining the propriety of comments 
made by a Federal trial judge while discussing evidence at 
trial is cletr: 

So long as the trial judge does not by 
one means or another try to impose his 
own opinions as to the facts on the jury 
and does not act as an advocate in ad¬ 
vancing factual findings of his own, he 
may in his discretion decide what evi¬ 
dence ha will comment upon. 

United States v. Tourine, 

428 F . 2d 865, 8 69~T2'd''Cir. 

1970). 

See also United States v. DeLaMotte , 434 F.2d 289, 292 (2d 
Cir. 1970). 

Here, in discussing appellant's statement about being 

in the bank, the Judge stated: 

... By the way, if that is a fact, where 
is the change to the dollar. How did he 
wind up with the bill out on 52nd Street 
if he went in to change a dollar as he 
said he did. Because he still had the 
dollar when they picked him up. 

(T. 279). 

Counsel objected to this statement (T.291). Although 
couched in the form of a series of questions, the Judge's 
comment dovetailed with the Government's earlier character¬ 
ize cion of appellant's statement as "preposterous," and 







clearly advocated the jury's rejection of the statement made 
by appellant as incredible and the jury's acceptance of the 
concommitant position that appellant's statement showed a 
consciousness of guilt (see T.279). This was error and re¬ 
quires reversal. United States v. Tourine, supra , 428 F.2d 
865. 


CONCLUSION 


For the foregoing reasons, the judgment below must be 
reversed and the case remanded to the District Court for a 
new trial. 


Respectfully submitted. 


WILLIAM J. GALLAGHER, ESQ., 

THE LEGAL AID SOCIETY, 

Attorney for Appellant 
FEDERAL DEFENDER fiERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 


JONATHAN J. SILBERMANN, 
Of Counsel. 
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